
BEFORE IHE
MAHARASHTRA REAT ESTATE REGULATORY ATHORITY

MUMBAI

coMPtAtNT NO.CC006000000056339

1 PATRICIA FERNANDES

2. RANJ|T KUMARAN RAVTLoCHAN NA|R Complainonts

Verses

Sonvo Resorls P. Ltd Respondeni

MohaRERA Regn. No. P52oocooo662

Corom:
Hon'ble Shri Modhov Kulkorni.
Adjudicoting Ofiicer. MohoRERA

Appeoronce:
Comploinont Comploinont preseni

olongwiih CA Sumid
Kopure.

Respondenl: Adv. Anesh Sequero &
Sono Khor p'ese11.

ORDER
(Doled 28.05.201 9)

l. The comploinonts who hod booked flois with the

respondent/builder, seek wiihdrowol from the project ond refund

of their omouni wlth inlerest ond compensotion.

2. The comploinonls hove o leged thot vlde ogreement dqied

09.01.2015. they booked foi no.1705, in lhe projeci of lhe

respondenl Nexlgen Atios-l ol villoge Kolkhe, Tol. Ponvel. Disl

Roigod, odmeosuring 56.33 sq. mlr. corpet oreo in building S-2 ln

B wing of the building Allos. The ogreed considerolion wos

Rs.46,46,289 / . On the same dole, they booked floi no.l706

hoving corpel oreo 56.33 sq. mtrs. tor price of Rs.48.36,2891-. As,--
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per clouse no. l5.l of the ogreemenl, dote for delivery of
possession wos December, 2012. Relying on promise given by ihe
respondent, the comploinonts slorted mo(ing poyments os per

Annexure-C. The comploinonts hove poid Rs.4O,6l,2S9l_ towords
price of lhe flot. Rs.1,81,227l- towords service tox ond VAT,

Rs.2,41.9001- lowords slomp duty ond Rs.30,000/- towords
registrotion chorges in respecl of eoch lf |lot nos. IZOS ond
1706.. The comploinonts sought housing toon from punjob

Notionol Bonk for thot purpose. The respondent hos foiled .to

give possession on the ogreed dote. \vhile regisiering wilh
MohoRERA, respondenl hos given 31.12.20i'.1 os dote for delivery
of possession. lhe totol omount poid io the respondent in

respect of eoch flot is Rs.40,61,459l- os price + Rs.2,71 ,g}a/_
lowords slomp duly ond regislrolion chorges, lolol comes to
Rs.43.33,359/-. The comploinonts therefore, seek wilhdrowot from

the projecl ond refund of the omounl poid ,f,s obove.

3. The comploin, come up before Hon,ble Member on 22.11.201g

ond come to be odjourned to 04.01.2019. On O4.Ot.2Ot9 moiier
come 10 be lronsferred to Adjudicoting Officer. The mofier

ccme up before me on 26.A3.2019. Pleo oi ihe respondent wos

recorded on thol doy. The motter wos odjourned for filing

wrillen explonotion by the respondenl 1o'25.04.2019 subject to

respondeni poying cosls. The respoldenl filed written

explonotion on 25.A4.2019. Arguments were heord on the some

doy. As lom working ol Mumboi ond Pune Offices in olternolive

weeks, this motter is being decided now.

4. ln offidovit in reply, the respondent hos olleged thol

comploinonts never issued demond nolice to lhe respondent.

The respondenl is consiructing vorious bulldings in phose-wise

monner in lhe project of respondent Nexigen Atlos-] ql village

Kolkhe, To. Ponvel, Disi Roigod. The comploinonl booked flot
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nos. 1705 ond 1706 in Atlos buildlng for o considerotion of

Rs.48,36,289/- ond Rs.48,36,289l-. Agreement cotegoricolly

provided thol 33 floors were proposed to be conslructed. Ii4€toi

delivery of possession wos subject to lhe reosons beyond the

conlrol of the developer ond on foilure, on dernond by the

purchoser , developer wos lioble to refund of lhe amounl wiih

simple interesl @ 9% p.o.

5. The comploinonts were well owcre lhol Commencement

Certificote upto 27 floors wos obtoined from the Collecfor. After

chonge of Plonning Aulhoriiy, it wos obtoined from C DCO-

Noino doted 07.05.2014. Furlher, permission upto 30 floors is

obtoined on 09.01.2018. Highwoy occess permission from NHAI

wos received on 16.03.201 6 i.e. ofter 8 yeor"Snce opp icolion

doted 10.01.2008 wos filed. Pipeline permission come ofler 7

yeors on 17.06.2016. Woier topping permission received on

June,2017. Respondent connot be held responsible for ihese

deloys. Preseni comploinl is obuse of process of low ond

deserves lo be dismissed.

6. On the rivol conlentions of the porties, following points orise for

my delerminolion. I hove noted my findings ogoinsl them for

the reosons stoled below:

POINTS FINDINGS

Hos the respondenl foiled to deliver possession
of flot to the comploinonts os per ogreement,
wilhout there being circums'tonces beyond his
control?

Affirmotive

2 Are the
cloimed?

comploinonls entiiled to the reliefs Affirmotive

As per finol
Order.

;'t\7
3

3 Whot Order?



REASONS

B. Polnt Nos. I & 2. Heord lhe comploinanis in person ond Adv.

Anil Sequero for the respondent. Bolh mode submissions on

expected lines. The comploinonls hove ploced on record
copies of lhe ogreemen'l doted 09.01.201S. As per clouse lS.l,
dole for deiivery of possession wos Dece,mber, 2Ol7 i.e. ofter
obout 2 yeors since execution of the ogreemenl. This Clouse

further provides thot if the developer for o1y reoson beyond his

conlrol is unoble to give possession of lhe soid premises by lhe
dole stipuloted hereinobove, lhen developer ogrees thol they

sholl be lioble on demond by purchoser t,f, refund lhe omounl
alreody received with simple interesl @92; p.o. from the dole
developer received ihe sum. Usuol circunlstonces under whlch

developer wos entitled lo extension of time ore men.tioned. The

lhrust of lhe orguments of Adv. Anil Sequero wos lhot
comploinonls never demonded lhe omoLni ond therefore no

couse of oclion orose for filing of presenl comploint.

9. Filing of present comploint ilself is sufficient demond for refund of
money by the comploinonts. Fud'her Seciion l8 of lhe Reol

Eslote iRegulolions ond Developmenl) ACt, 2016 provides for

return of the omount received by lhe promoler , if he foils lo
compiele or is unoble to give possession of on oportment etc. in

occordonce with lhe lerms of the ogreemenl for sole or os lhe

cose moy be duly completed by the dote specified lherein on

demond by lhe olloftee. There is no dispute lhol respondent hos

not delivered possession on the dole mentioned in the

ogreement i.e. by 31.12.2017. ln my opinion , present comploinl

is very much tenoble. The respondent hos ploced relionce on

lhe Judgement of the Fion'ble Apex Cour in Criminol Appeol

No.2083 of 2013 in the cose of Koilosh KumcrVs. Stote. Tholwos

u/s 138 of Negotioble lnstrument Acl, in respect of dishonour of
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cheque. The foct of the dishonour of cheque is communicoted

by lhe bonk to lhe person who deposiled it in his occount in the

bank i.e. person in whose fovour cheque wos drown. Drower of

the cheque does not hove notice obout dishonour. Therefore,

issuonce of the notice informing dishonour of cheque ond

demonding 'lhe omounl within stipuloted period is mondatory.

Foilure thereofier will give rise 10 couse of oclion for filing of lhe

comploint. Here lhe respondenl i.e. promoler himself gove dole

for delivery of possession ond received omount from the

complqinonts from time lo fime. He foiled to deliver possession

on the agreed dote ond il wos well within his knowledge. He

hos olso exiended dole for delivery of possession unilolerolity.

Therefore, he connot toke o shelter thot no notice demonding

ihe omounl wos issued by the comploinonls.

10. Deloy wos lried to be jusiified by the respondent on the grounds

thot highwoy occess permission come ofler 8 yeors since

opplicolion i.e on I 6.03.2016. Pipeline permission come ofler 7

yeors since opplicolion i.e. on I 7.06.2016. Woter topping

permission come in June, 2017. Therefore. the respondenl

connot held responsible for the deloy. lt must be remembered

lhol cgreemenl wos executed on 09.01 .201 5 ond ogreed dole

for delivery of possession wos December, 2017. Ihe obove soid

permissions hove come well before the dote for delivery of

possession expired. Therefore, these grounds for deloy ore not

justified.

I l.Moin ground for deloy is thol construction permission for 33

floors did nol come up. Commencemenl Certificole uplo 27

floors wos obtoined in the yeor 2012. CIDCO Noino become

lhe Plonning Auihority on 10.01.2013 ond it issued the

Commencemenl Certiflcole upto 27 floors on 07.05.2014. This oll
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hod hop,pened well before execu.lion of the ogreement in

fovour of the comploinonts.

l2.No doub' there is mention in the ogreemeni thot construction

wos to br-. done upto 33 floors. Thus, complqinonts were mode
owore tl'ol respondent wos constructing in oll 33 floors. The flotr-
of the cc,mploinonts 

"Ts-"6n 
lTrh floor. There is mention in lhe

ogreemenl lhol respondenl hod underloken to increose lloors

lrom 27 1o 33. At the scme time, respondent gove dcle for

delivery cf possession os 31 .12.2017. il is cleor thol conslruc.lion

upto 27 f|:ors wos olreody undertoken. The furlher floors were to
be odcJed on lhe existing structure ond there wos no cose thol
consfruclion could not begin unlil further permissions were in

ploce.

l3.The respolden'l hos contenoed thol permission lo cons.lruct upto

30rh floor come in Jonuory, 2018. lt oiso oppeors thol respondent

wos not cedoin whelher permission to conslrucl 33 floors will

come up ond when it will be received. He therefore, inserled

clouse thot comploinonls could seek refund of the omount wilh

interesl. if respondenl could noi deliver possession on the dote
men'lione(l in lhe ogreemenf. ll wos very much possible for the

respondenl 1o complete the construclion upto 27ih floor ond

deliver pc,ssession to the compioinonls ofter oblaining portiol

Occuponr:y Certificole. After occepling so much qmount from

the comploinonts, respondent connol deloy deliyery of
possession on such grounds. llherefore, hold thot respondent

hos foiled io deliver possession os per the ogreement without

lhere being circumstonces beyond his con'trol. I lherefore

onswer for poini no.l in offirmofive.

i4.The comploinonls cloim to hove poid Rs.40,61,459/- 10 the

respondenl os price of eoch flot ond furlher Rs.2.91,000/-

towords stomp duiy ond registrotion chorges. ln lhe event of
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Mumboi

Dote : 28.05.2019

concellolion of ogreemenls, comploinonls will be enlitled 'lo

refund of stomp duly from lhe government os per rules. Excepl

thol omount comploinonts will be enlitled to refund of bolonce

logether wi'lh in'terest os provided under rule l8 of lhe

Mohorcshtro Rules. I iherefore, onswer point no.2 in offirmolive

ond proceed to poss following Order.

ORDER

l. The comploinonts ore ollowed to withdrow from the project.

2. Respondent to poy Rs.43,33,359/ to the comploinonts in

respect of eoch flol, except slomp duty omouni, which con

be refunded os per rules, iogether wilh inlerest @10.75% p.o.

from the dote of poymenfs till finol reolisotion.

3. The respondenl to poy Rs.20,000/- to lhe comploinonl os costs

of this comploint.

4. The complainont lo execule concellotion deeds ot the cost

of lhe respondent-

5. lhe respondenl to poy obove omounts wilhin 30 doys from

the dote of 'this Order.

\Yie *t1
(Modhov Kulkorni)

Adjudicoling Officer
MohoRERA
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